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Template Traditional Knowledge Protocol

THIS AGREEMENT dated •, 2005 is AMONG:

THE • FIRST NATION, as represented by the • 

(“the •”)

AND

TRADITIONAL KNOWLEDGE APPLICANT PARTY, as represented by •,
(the “Applicant”) 

being collectively referred to as “the Parties” to this protocol (the “Protocol”).
A. The First Nation represents the Aboriginal rights, titles and interests of the First Nation Members of the Yukon, Northwest Territories and British Columbia. 
B. The First Nation has Aboriginal rights, titles and interests within the Traditional Territory are constitutionally protected under section 35(1) of the Constitution Act, 1982.
C. The First Nation’s Aboriginal rights include rights to ownership, protection and custody of their Traditional Knowledge and that every such right includes the incidental right to teach such practices, customs and traditions to a younger generation to ensure their continuity. 
D. The Applicant is…
Note:
We advise introducing the nature of the party that has requested access to your Traditional Knowledge.  That is, if the Applicant is a researcher, regulatory authority, commercial entity (corporation, partnership or other business) or an individual, it is recommended that you set out some introductory details.  This will be background to the purpose and objectives of the request to access and/use your Traditional Knowledge.
E. The Applicant acknowledge that Aboriginal peoples are entitled to the recognition of the full ownership, control and protection of their intellectual property.  The Parties further acknowledge that Aboriginal peoples have the right to special measures to control, develop and protect their sciences, technologies and cultural manifestations, including human and other genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literature, designs, and visual and performing arts.
F. The Applicant acknowledges that the First Nation has Aboriginal rights, titles and interests within the Traditional Territory, including their rights to ownership, protection and custody of their Traditional Knowledge, and is entering into this Protocol as an act of good faith recognition of such rights.
G. Pursuant to the First Nation’s laws, including Aboriginal customary law, the First Nation has reviewed and recommended this Protocol to their duly authorized representatives and agents.

H. The Applicant has reviewed and recommended this Protocol to its duly authorized representatives and agents.

In consideration of the exchange of promises set out in this Protocol, and other good and valuable consideration, the receipt and sufficiency of which is acknowledged by each of the Parties, the Parties covenant and agree as follows:

1.0 DEFINITIONS

Note:
Definitions appropriate to a First Nation’s society, culture, language and overall governance should be considered for this section.  For example, if there is a particular clan system, council of elders or name for specific heads of families, these might be included.  This is of vital importance, as it is an affirmation of Aboriginal right to self–governance.

1.1 “Inventory” means an inventory that may be held at the First Nation community, regional or national level containing Traditional Knowledge in written, audio, video or other electronic form, including maps designating specific traditional land use and occupation within the Traditional Territory.
1.2 “First Nation member” means an individual person that is a member of the Aboriginal Peoples  within the Traditional Territory.
Note:
Please note that this definition should reflect your Aboriginal  word for member of your community.  For instance, for the Kaska Nation they would substitute the work “Kaska Members”.
1.3 “Traditional Knowledge Oversight Committee” or the “Committee” means the committee of Elders established by the First Nation for the purposes of preservation, maintenance and protection of Traditional Knowledge within the Traditional Territory.
Note:
This Traditional Knowledge Protocol uses a particular governance structure.  It proposes an Elders Committee that would review all applications for access and use of traditional knowledge.  As set out below, the Committee has the powers to review, set terms and conditions for access and request the Applicant to resubmit their proposal if unsatisfactory.  The Authority for approval remains at the First Nation level (i.e., Chief and Council), the Committee is an advisory body with expertise in the preservation, maintenance and protection of traditional knowledge.
1.4 “Parties” means the Applicant and the First Nation and “Party” means one of them. 
1.5 “Report” means a written narrative that includes the nature and scope of the Traditional Knowledge Project including objectives, methods and findings.
1.6 “Sacred Site” means a site used and/or identified by the First Nation for sacred purposes since time immemorial, including but not limited to, burial sites and sites of ceremonial, social and/or cultural significance. 
Note:
It is our experience that access and use of sacred sites is of the highest importance for First Nations.  The majority of First Nations would consider it contrary to Aboriginal law to allow commercialization, destruction or desecration of sacred sites.  Understandably, Traditional Knowledge that relates to the protection and confidentiality of sacred sites must be strictly protected.  As set out below, this definition is closely tied to the specific provision that speak to protection of sacred sites.
1.7 “Traditional Knowledge” includes tradition–based literary, artistic or scientific works; performances; inventions; scientific discoveries; designs; marks, names and symbols; undisclosed information; and all other tradition-based innovations and creations resulting from intellectual activity in the industrial, scientific, literary or artistic fields. “Tradition-based” refers to knowledge systems, creations, innovations and cultural expressions which have generally been transmitted from generation to generation; are generally regarded as pertaining to the First Nation or its Traditional Territory; and, are constantly evolving in response to a changing environment.  Categories of Traditional Knowledge could include: agricultural knowledge; scientific knowledge; technical knowledge; ecological knowledge; medicinal knowledge, including related medicines and remedies; biodiversity–related knowledge; “expressions of folklore” in the form of music, dance, song, handicrafts, designs, stories and artwork; elements of languages, such as names, geographical indications and symbols; and, movable cultural properties.

Note:
The above Traditional Knowledge definition is from the World Intellectual Property Organization’s fact–finding mission on traditional knowledge.  We recommend that you closely review this definition to ensure that it is consistent with your First Nation and traditional knowledge–holders’ understanding of the scope, nature and content of traditional knowledge.
1.8 “Traditional Knowledge Documentation” for the purpose of this Protocol, means the Inventory, Maps and Report including all versions, editions and drafts thereof.
1.9  “Traditional Knowledge Project” means the gathering, documentation and preservation of Traditional Knowledge that results in Traditional Knowledge Documentation.
Note:
The particular Traditional Knowledge Project set out in this Protocol contemplates that the First Nation members will collect and gather traditional knowledge from traditional knowledge–holders under the direction and workplan developed by the Applicant.  The Applicant is in essence contracting with the First Nation for the development of particular products (i.e., the Traditional Knowledge Documentation – an inventory, maps and report).  The First Nation members work in collaboration with the Applicant in the preparation of the Traditional Knowledge Documentation.
1.10 “Traditional Land Stewards” means First Nation members with a long family tradition of occupancy and use of an area within the Traditional Territory. 
Note:
This Protocol contemplates that much of the traditional knowledge collection and gathering will be under the control of traditional land stewards that will interface directly with traditional knowledge–holders.  The Applicant would not necessarily have person–to–person contact with the traditional knowledge–holders unless expressly authorized by the First Nation.  

This would likely have to be modified in circumstances where a Researcher desired direct interviewing with traditional knowledge–holders.  In such case, a Traditional Land Steward might have a more supervisory role to ensure that inappropriate behaviour and questions were avoided.
1.11  “Traditional Territory” means that portion of the traditional territory of the First Nation located within •, as set out in the map entitled “First Nation’s Traditional Territory”, a copy of which is attached as Schedule “A” to this Protocol.
Note:
It is very important to set the geographic parameters of the traditional knowledge being accessed.  It may be counter intuitive, but it may be in the best interests of the First Nation to define its Traditional Territory narrowly to ensure that the Applicant accesses traditional knowledge in a restricted area.  Also, if the Applicant gathers traditional knowledge outside the defined area, it may be contrary to this Protocol.  An alternative to a narrow definition would be to have a specific distinction between the traditional territory as a whole and “project-specific traditional territory.”
1.12 “Traditional Knowledge Project” means the gathering, collection and storage of Traditional Knowledge by the Applicant for the purposes of...  
Note:
It is important to define the specific project that the Applicant proposes.  This may be key to the enforceability of this Protocol.  In depth discussions with the Applicant on the specific details of their intended use of the traditional knowledge is necessary to get an appropriate understanding of the project.  Also, as is set out below, there are specific uses that the Applicant is strictly prohibited, so it is important to cross check this definition with this section.
1.13 “Traditional Knowledge–holders” means a First Nation descent that has been given the responsibility by his or her First Nation to act as custodian of particular Traditional Knowledge to ensure the preservation of such Traditional Knowledge for future generations.
Note:
We strongly advise that you review this definition to ensure that it is consistent with your First Nation’s custodial relationship with traditional knowledge. 
1.14 “Workplan” means the plan in effect from time to time for gathering, documenting and preserving First Nation Traditional Knowledge and appended as Appendix “B” to this Protocol.
Note:
Determining the timeline, plan and scope of the project is essential information, particularly as it applies to community consultation purposes.  Much of the on–the–ground details will likely be set out in a Workplan.
2.0 PRINCIPLES

The Parties agree to the following principles set out hereunder:

Note:
The following principles are intended to set a best practice standard for engagement with First Nation’s and their Traditional Knowledge.  The represent the basic understanding between the Parties and context that the Traditional Knowledge Protocol will negotiated.  These particular principles may have to be revised over time and reflect positive language supporting Aboriginal rights, titles and interests recognition.
2.1 Prior Rights.  The Applicant acknowledges that the First Nation has prior, proprietary rights, titles and interests over the air, land, waterways and the natural resources within the Traditional Territory, together with all knowledge and intellectual property and traditional resource rights associated with such resources and their use.

2.2 Self-Determination. The Applicant acknowledges that the First Nation has the Aboriginal right to self–determination within their Traditional Territory.
2.3 Inalienability.  The Applicant acknowledges that the First Nation  has inalienable rights to the Traditional Territory, including the natural resources within them and associated Traditional Knowledge.  These rights are collective by nature but can include individual rights.  The Applicant shall defer to the First Nation to internally determine for themselves the nature and scope of respective communal resource rights regimes.
2.4 Traditional Guardianship.  The Applicant acknowledges that the First Nation has a holistic interconnectedness with the ecosystems within their Traditional Territory and the First Nation’s obligation and responsibility to preserve and maintain their role as traditional guardians of these ecosystems through the maintenance of their culture, spiritual beliefs, and customary law.
2.5 Active Participation.  The Applicant acknowledges the crucial importance of the First Nation to actively participate in all phases of the Traditional Knowledge Project and documentation, and in the integration, use and application of such Traditional Knowledge.
2.6 Full Disclosure.  The Applicant acknowledges that the First Nation is entitled to be fully informed about the nature, scope and ultimate integration of the Traditional Knowledge (including methodology, data collection, and the dissemination and application of results).  This information is to be given in a form and style that has meaning to the First Nation communities, including translated information where possible.
2.7 Prior Informed Consent.  The Applicant acknowledges that the prior informed consent of the First Nation must be obtained before the Traditional Knowledge or any work associated with the Traditional Knowledge Project is transmitted from Traditional Land Stewards to the Applicant.  Ongoing consultation is necessary to maintain the prior informed consent throughout the Term of the Traditional Knowledge Project.  This principle will be satisfied by meeting the obligations set out in Clause 8 herein.
2.8 Confidentiality.  The Applicant acknowledges that the First Nation has information concerning their Traditional Knowledge, including particular aspects of their culture, traditions, spiritual beliefs and customary laws that must be maintained and treated as confidential by the Applicant, its members, alternates and/or agents thereof.  This principle will be satisfied by meeting the obligations set out in Clause 10 herein.
2.9 Support of First Nation Traditional Knowledge Research.  The Applicant acknowledges the First Nation’s need to develop capacity to undertake their own Traditional Knowledge research and publications and in utilizing their own collections and databases. 
2.10 Implementation of this Protocol.  The Applicant and the First Nation acknowledge that a serious ongoing commitment by both Parties and the dedication of necessary resources to implement this Protocol will be required to meet its objectives in a timely and complete way.
2.11 Non-Derogation. Nothing in this Protocol does or will abrogate, derogate and/or prejudice any of the First Nation’s Aboriginal rights, titles and interests in the Traditional Territory.
2.12 Third Party Consultation.  Nothing in this Protocol does or will limit the Parties ability to participate in consultations, discussions and agreements with any third party.
3.0 PURPOSE OF THIS PROTOCOL
Note:
Please consider whether the purposes should be broadened (i.e., preservation of First Nation cultural practices, customs and traditions).

3.1 The purposes of this Protocol include, but are not limited to, the following:
(a) documentation of Traditional Knowledge to ensure the continuity of First Nation’s customs, practices and traditions from one generation to the next; 
(b) provide a process to gather, preserve and integrate the Traditional Knowledge with respect to the Traditional Knowledge Project;
(c) set out the mutual understanding of the Parties about ownership, protection and use of such Traditional Knowledge; 
(d) set out a Workplan for the purpose of carrying out the Traditional Knowledge Project;  and
(e) commence a process of further integrating the Traditional Knowledge into broader educational endeavours of the First Nation, including curriculum development, youth camps, language preservation and other activities that ensure the continuation of the First Nation social, cultural and spiritual customs, practices and traditions.
4.0 PROCESS BY WHICH THE PROTOCOL WAS REACHED 
Note:
It is valuable to review in writing the process by which the Protocol is reached, to ensure transparency in the short term, and greater understanding of the considerations that contributed to development of the Protocol in both the present and into the future.  The process by which your First Nation participates in coming to the Protocol, and the methods by which informed “consent” are acquired can be complex.

4.1 The Applicant submitted a written proposal to the First Nation for the Traditional Knowledge Project.

4.2 On or about •, 200•, the Chair of the Traditional Knowledge Oversight Committee:

(a) presented the proposal before the Committee members,

(b) chaired a co–operative discussion of the proposal exploring relevant issues and suggesting solutions, and

(c) incorporated, to the extent necessary, recommendations accommodating participant interests.

Note:
As set out under the definitions section, this Protocol contemplates the role of an Elders–comprised Committee that will review all applications for access and use of Traditional Knowledge.  The premise behind this model is that traditional knowledge-holders will apply Aboriginal law and other customary practices, in their review process, which will reflect the custodial relationship between the First Nation and the traditional knowledge.
4.3 The First Nation provided the initial draft of this Protocol.
4.4 The Parties reviewed, negotiated and amended this Protocol.

4.5 The First Nation and the Applicant reviewed the aforementioned documents and designed the Workplan. 

4.6 On or about •, 200•, the Chair of the Traditional Knowledge Oversight Committee:

(a) presented the Protocol and Workplan before the Committee members,

(b) with the assistance of legal counsel and other consultants, chaired a co–operative discussion of the Protocol and Workplan exploring relevant issues and suggesting solutions, and

(c) incorporated, to the extent necessary, recommendations accommodating participant interests.

Note:
If the First Nation does decide to establish such a Committee, it is important to draft Terms of Reference that set out their practices and procedures, particularly as it applies to amending or setting conditions to a proposal, protocol and/or workplan.
4.7 On or about •, 2005, the Chair of the Traditional Knowledge Oversight Committee:

(a) presented the amended Protocol and Workplan before the Applicant; and
(b) the members of the Committee recommended the Protocol and Workplan for approval by First Nation.
(c) Each member, or their alternates, of the Applicant reported and recommended this Protocol to its nominating party.
4.8 The Applicant ratified this Protocol and Workplan.
4.9 Pursuant to the First Nation’s internal protocols, the First Nation ratified this Protocol and Workplan.
5.0 PHASES OF THE TRADITIONAL KNOWLEDGE PROJECT
5.1 The Traditional Knowledge Project will consist of five phases: 

(a) Phase 1: Community consultation meetings informing members of the First Nation of the Traditional Knowledge Project, introducing the Applicant to Traditional Knowledge–holders, etc.
(b) Phase 2: Gather and document Traditional Knowledge with the assistance of a Traditional Knowledge Assistant from the First Nation. 

(c) Phase 3: Applicant’s preparation of Traditional Knowledge Documentation.
(d) Phase 4: Review by the Traditional Knowledge Oversight Committee of the Traditional Knowledge Documentation.

(e) Phase 5: Integrate Traditional Knowledge into…
Note:
This Protocol contemplates that the traditional knowledge collected and gathered will be integrated in a more substantial project.  The Phases will have to be amended in relation to the particular project.  That is, if the traditional knowledge is being collected for an environmental assessment process, there are issues related to public disclosure, confidentiality, anonymity of Traditional Knowledge–holders, etc.  If the traditional knowledge is being published by a Researcher as part of a thesis, there may be University policies that will have to be taken into consideration.

If it is foreseeable that the traditional knowledge will be made public in any form, it is advisable to consider entering into further arrangements with third parties.  For instance, if the Traditional Knowledge Documentation will be used by a regulatory authority (i.e., National Energy Board), then you may have to enter into an arrangement with that regulator to ensure that the traditional knowledge disclosure is minimal.
5.2 The particulars of the work to be performed, services to be provided and payment with respect thereto will be as established in the Workplan.

6.0 RESPONSIBILITIES OF THE APPLICANT
6.1 For the purposes set out in Clause 3 of this Protocol, the Applicant will do the following:
(a) respect the privacy, dignity, cultures, practices, traditions and rights of the First Nation;
(b) recognize that the First Nation’s rights to ownership, protection and custody of their Traditional Knowledge, including their rights to heritage resources;
(c) ensure that the Traditional Knowledge Project occurs in an orderly, legal and respectful manner with due regard to the peaceable enjoyment of the First Nation to the Traditional Territory;
(d) offer to, and if accepted, respect the anonymity of the Traditional Knowledge–holders;
Note:  Please consider whether this anonymity requirement is sufficient.  It is our experience that anonymity of Traditional Knowledge–holders can be a particularly sensitive issues in Aboriginal communities, you may want to consider stronger language or a separate section that elaborates upon the interface between the Applicant and traditional knowledge–holder(s).
(e) in the manner set out in the Workplan, assist the First Nation to develop the capacity to carry out the Workplan; and
(f) take any reasonable action required to ensure compliance with this subsection as requested by the First Nation.
6.2 The Applicant will not, without the prior informed consent of the First Nation:

(a) use or permit the Traditional Knowledge to be used by any other person or body other than for the purposes of or incidental to the Traditional Knowledge Project;

(b) knowingly undertake any collection of heritage or cultural materials;

Note: 
Many statutes, regulations and policies have definitions for the terms “heritage materials” and “cultural materials”.  To ensure these terms are not applied to this Protocol, it is advisable to clarify these terms in the definitions section.  There may be specific sites and names in your Aboriginal language that are appropriately defined in this Protocol or as an appendix.
(c) disclose any aspect of the Traditional Knowledge which is not publicly available and which was communicated to or observed by the Applicant pursuant to the Traditional Knowledge Project, except as set out in Clause 10;

(d) seek to obtain any Traditional Knowledge of the medicinal and cosmetic properties of plants from a Traditional Knowledge holder which is not publicly available; and 

(e) sell or claim rights to sell plants as herbal medicines or cosmetic products that were obtained as a result of the Traditional Knowledge Project.
Note:  
Following community consultations, particularly traditional knowledge–holders, it is advisable to consider whether there are any other specific prohibitory issues that should be added to this list.

6.3 Sacred Sites.  In the event of and upon becoming aware of any Sacred Site within the Traditional Territory, the Applicant will adhere to the following procedure:

(a) undertake any activities within the Traditional Territory which could reasonably be expected to damage or interfere with an identified Sacred Site; 

(b) disclose the location of the Sacred Site to the First Nation or a designated representative thereof,

(c) treat all information with respect to the Sacred Site as confidential to the benefit of the interests of the First Nation, and

(d) seek the advice of the First Nation regarding the Sacred Site.
Note:
Many heritage conservation statutes include requirements for third parties to report sacred site information to a public authority (i.e., archaeology branch).  This section is intended to contract out of those requirements and have all sacred site information reported to the First Nation first.

We advise First Nations to closely consider these provisions to ensure that they are consistent with their Aboriginal laws and modify them accordingly.
6.4 The Applicant will not, without the prior informed consent of the First Nation, knowingly enter upon any Sacred Site.
7.0 RESPONSIBILITIES OF First Nation
7.1 For the purposes set out in Clause 3 of this Protocol, the First Nation will do the following:
(a) instruct and supervise the Traditional Land Stewards in their gathering, analyzing and documentation of Traditional Knowledge;

(b) provide the Traditional Knowledge as described by the Workplan;

(c) use reasonable efforts to secure the cooperation and participation of the Traditional Knowledge–holders;

(d) in a timely manner, bring information, matters or issues of concern forward for discussion and resolution in order to assist the Applicant in the planning and development of the Traditional Knowledge Project; 

(e) provide advice and assistance to the Applicant, as necessary, to enable it to fulfill its responsibilities under this Protocol;

(f) on a regular basis or when requested by the Applicant, provide an update of progress on the Traditional Knowledge Project to the Applicant; and

(g) take any reasonable action to ensure compliance with this subsection as agreed to by the Applicant.
Note:
This section is particularly important to customize to the specific Traditional Knowledge Project following consultations with your community, particularly Traditional Knowledge–holders. 

8.0 PRIOR INFORMED CONSENT
8.1 First Nation’s Responsibilities and Obligations to the First Nation Members.  Pursuant to internal First Nation protocols and for the purposes of the Traditional Knowledge Project, the First Nation must seek, obtain and maintain the prior informed consent of the First Nation members with respect to the protection, preservation and maintenance of Traditional Knowledge, which may include following the recommendations of the Traditional Knowledge Oversight Committee.
Note:
This Protocol contemplate the traditional knowledge collection and gathering being solely controlled and managed by the First Nation.  In this circumstance, much of the obligation on ensuring compliance with Aboriginal law is on the First Nation itself.

If the Applicant was first–hand involved in the collection, the prior informed consent requirement is the responsibility of the Applicant and more specific provisions would be suitable.
8.2 The First Nation responsibilities and obligations to the First Nation member with respect to the gathering, collection, integration and use of Traditional Knowledge are further elaborated in the Workplan.
8.3 The Applicant Responsibilities and Obligations to the First Nation.  The Applicant recognizes and respects that the First Nation’s Traditional Knowledge is collectively owned, managed and controlled by the First Nation.  
8.4 Unless authorized by the First Nation, the Applicant will not approach individual Traditional Knowledge–holders in an effort to obtain Traditional Knowledge.  
Note:
This subsection speaks to common worst practice, whereby persons directly approach traditional knowledge–holders, compensate them poorly for traditional knowledge without any respect for the collective ownership issues surrounding traditional knowledge.
8.5 When requested by the First Nation, the Applicant will explain the potential benefits and outcomes associated with the Traditional Knowledge Project to First Nation members. 
8.6 For clarity, the Parties acknowledge that ongoing consultation and provision of information will be required throughout the duration of the Traditional Knowledge Project to maintain prior informed consent.
Note:
This subsection speaks to the often misunderstanding that consent occurs with a simple approval regardless of changes to use, scope or nature of a Traditional Knowledge Project.  Consent is something that requires ongoing communication between the First Nation and Applicant.
8.7 For further clarity, the Applicant acknowledges that the First Nation may withdraw their prior informed consent in writing or by termination of this Protocol.
Note:
This is an important subsection that allows the First Nation to end a Traditional Knowledge Project if the Applicant acts contrary to this Protocol.   It is a protective mechanism that ensures that the First Nation will remain in control of the Project at all times and circumstances.
9.0 BENEFIT-SHARING
9.1 Benefits to the First Nation.   As agreed to by the Parties and for the purposes of the Traditional Knowledge Project, benefits relating to the Traditional Knowledge Project may include, but are not limited to, the following:
(a) training of community members; 

(b) equipment;
(c) production of procedure manuals;
(d) video recordings; 

(e) contribution to the First Nation for cultural, commercial or community-based undertakings related to the Traditional Knowledge Project;
(f) remuneration, including honoraria, as set out in the Workplan and 

(g) any other matters set out in the budget of the Workplan. 
Note:
 Please consider whether this enumerate list provides a broad enough range of benefits.  These benefits will have to be closely customized for the scope of each project.
9.2 Benefits to the Applicant.  The benefit to the Applicant includes, but is not limited to, the following:
(a) First Nation assistance and advice to the Applicant;
(b) opportunities to establish positive engagement of the First Nation; and

(c) the authenticity and evidentiary value of the Traditional Knowledge contributions will be enhanced through First Nation participation in the development of the Traditional Knowledge Project.
9.3 Mutual Benefits to the Parties.   Mutual benefits to the Parties  include, but are not limited to,  the following:
(a) protection and enhancement of the First Nation’s cultural pursuits and traditional activities;

(b) protection of areas of traditional use and sites of cultural importance to the First Nation;

(c) preservation of Traditional Knowledge; and
(d) furthering the development of positive, beneficial and harmonious relationships between the Parties. 

10.0 CONFIDENTIALITY
10.1 In this Protocol,  “Confidential Information” means information identified and considered to be confidential by the Party providing the information. The Party providing the information shall notify the other Party in writing of its confidential nature.  
10.2 Unless otherwise agreed by the Parties, neither Party will disclose, divulge, or otherwise communicate to a third party any Confidential Information received from the other party as a result of this Traditional Knowledge Project nor use such Confidential Information for any purpose. 
10.3 Where Traditional Knowledge that is confidential is required or requested by a third party, the Parties will make reasonable efforts to engage, negotiate and conclude an agreement with the third party that will safeguard that Traditional Knowledge from public disclosure.
Note:
This subsection considers the possibility of third party obtaining access to the Traditional Knowledge within the Traditional Knowledge Documentation.  This may be the case where the Traditional Knowledge may be published or subject to a regulatory process (i.e., traditional land use information in an environmental assessment).


We advise that this provision be tailored to the circumstances to ensure that this Protocol is not undermined if a third party obtains the traditional knowledge.  It may be necessary to have a Protocol with a third party or have that third party agree to the terms of this Protocol prior to obtain access.
11.0 OWNERSHIP

11.1 First Nation Exclusive Ownership of the Traditional Knowledge. The First Nation shall remain the exclusive owner of the Traditional Knowledge.  The Applicant acknowledges and agrees that it has no interest whatsoever in the ownership of the Traditional Knowledge, including any intellectual property rights thereunder.  The Applicant hereby waives any intellectual property and/or any other rights that the Applicant may have with respect to the Traditional Knowledge. If, notwithstanding the foregoing, rights to Traditional Knowledge are recognized by a third party as residing in the Applicant, the Applicant will take all reasonable efforts to waive or transfer all or any such rights to the benefit of the First Nation.

Note:
We strongly advise that this subsection be included in all traditional knowledge protocols.  It spells out in clear terms the First Nation shall remain the owner of its traditional knowledge at all times and provide mechanisms to correct operations of the law to the contrary.  That is, traditional knowledge that is included in a publication may be considered to be the copyright ownership of the author.
11.2 The Applicant Use of Traditional Knowledge.  For the consideration provided under this Protocol, the Applicant will be able to use the Traditional Knowledge for the purposes set out in the Traditional Knowledge Project and Workplan, subject to terms and conditions set out by the Traditional Knowledge Oversight Committee.  For clarity, the Parties do not intend that this use of the Traditional Knowledge includes any grant of ownership to the Applicant.
12.0 PROCESS MATTERS

Note:
Again, this Protocol sets out a traditional knowledge collection process that will be under the control and management of the First Nation by its Traditional Land Stewards.  The First Nation will be responsible for the drafting and inclusion of traditional knowledge in the Traditional Knowledge Documentation, thereby having censorship abilities on the specific disclosure or confidentiality of certain Traditional Knowledge.


If the Applicant is directly gathering the Traditional Knowledge, this section will have to be amended to reflect this difference.  We would suggest that an Oversight Committee remain integrally involved in approval of the Traditional Knowledge Documentation.
12.1 Review of the Traditional Knowledge Documentation by the Oversight Committee.  Prior to the release of the Traditional Knowledge Documentation to the Applicant, a draft report of the Traditional Knowledge Documentation will be distributed by the First Nation to the Traditional Knowledge Oversight Committee for its review and approval. 

12.2 The Applicant Comments on the Traditional Knowledge Documentation.  The Applicant shall have the opportunity to review and provide comment on the Traditional Knowledge Documentation before it is  finalized by the First Nation.

12.3 Communications.  All external communications with respect to this Protocol or initiatives pursuant to this Protocol will be undertaken by joint communiqué, as authorized by the Parties.

12.4 Communities Information Strategy.  The Parties, by their designated representatives, will collaborate in the development and implementation of a First Nation community information strategy with respect to the Traditional Knowledge Project and any and all agreements, including the preparation of a summary thereof.

13.0 DISPUTE RESOLUTION

13.1 Notice.  In the event that the First Nation or the Applicant finds a conflict with the fulfillment of the terms, conditions or responsibilities set forth in this Protocol, that Party shall give written notice to the •.

Note:  An appropriate body for appeal of disputes under this Protocol must be considered in this circumstance.  Some First Nations create an independent Advisory Committee with equal representation for the Applicant and First Nation for dispute resolution.
13.2 Meeting.  The • shall convene a meeting with the parties within 15 days of receiving the notice and shall attempt to reach a mutually acceptable resolution within 7 days.

13.3 Appointment of a Third Party.  If the • cannot resolve the dispute between the parties within 7 days they shall agree to designate a third party to mediate the dispute.
13.4 Resolution by Third Party.  The parties shall attempt to reach a resolution with the assistance of the third party.  If a resolution cannot be reached within 30 calendar days of the designation of the third party, the third party shall resolve the dispute.

14.0 TERM, EXPIRY, AMENDMENT AND ASSIGNMENT

14.1 The Parties agree that this Protocol is a document of a “living nature” and may be amended from time to time to continue to achieve the purposes of this Protocol or such other objectives as may be agreed upon by the Parties from time to time. 

14.2 This Protocol and the Workplan may be amended by agreement of the Parties in writing.
14.3 Unless the Parties agree otherwise in writing, the term of this Protocol is indefinite.  If the Parties do agree to terminate this Protocol, the specific conditions and covenants that survive termination must be specifically agreed.  For clarity, section 10 – Confidentiality and section 11– Ownership, will survive termination of this Protocol.
Note:
The Term of this Protocol must be closely considered and is dependent on the nature of the Traditional Knowledge Project.  It may be advantageous in a continuing First Nation–to–Crown relationship to have the term indefinite.   Whereas, a short limited term may be more appropriate between a First Nation and researcher to restrict use of the traditional knowledge.
14.4 This Protocol may not be assigned without the express written consent of the other Party.  
15.0 MISCELLANEOUS
15.1 The Parties deem this Protocol to be approved when it is executed.

15.2 The Parties agree that this Protocol may be executed in separate counterparts, each of which so executed shall be deemed to be an original. Such counterparts together shall constitute one and the same instrument and, notwithstanding the date of execution, shall be deemed to bear the effective date set forth above.
TO EVIDENCE THEIR AGREEMENT each of the Parties has executed this Protocol on the date appearing above.

	THE APPLICANT
By:
_______________________



	
	FIRST NATION

By:








	
	
	


� World Intellectual Property Organization, “Intellectual Property Needs and Expectations of Traditional Knowledge Holders: WIPO Report on Fact-Finding Missions on Intellectual Property and Traditional Knowledge” 2001 at 25.





Draft for Discussion Purposes Only

16
Draft for Discussion Purposes Only


